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INTRODUCTION

The instant action is a high profile case brought by the City of Philadelphia and certain
civic organizations against the gun industry. At the outset, | caution the public to appreciate
what this case isotabout, just as we must strive to understand what this case truly concerns.
Primarily, this case isot about the Second Amendment and the right to bear arms. Rather, this
case involves the plaintiffs’ claims that the gun industry’s methods for distributing guns are
negligent and a public nuisance.

The plaintiffs originally filed their complaint in the Pennsylvania Court of Common Pleas
for the County of Philadelphia. Beretta U.S.A. Corp., acting on behalf of itself and other gun
manufacturersyemoved the action to this Court and filed a motion to dismiss, challenging (1)
the City's power to sue under state law; (2) the standing of the various civic organizations to
bring suit; (3) the plaintiffs’ ability to state a cause of action for public nuisance; or (4) on

negligence grounds. | have jurisdiction pursuant to 28 U.S.C. § 1441 (1993) (removal) and 28

'Beretta’s co-defendants are: Browning, Inc., Bryco Arms, Inc., Colt Manufacturing, Co.,
Glock, Inc., Harrington & Richardson, Inc., International Armament Corp., Kel-Tec CNC, Lorcin
Engineering, Co., Navegar, Inc., Phoenix / Raven Arms, Smith & Wesson, Inc., Sturm, Ruger &
Co., and Taurus International Firearms. Lorcin entered Chapter 7 Bankruptcy on September 10,
1999 in the Bankruptcy Court for the Central District of California. For the sake of convenience,
| will refer to the defendants collectively throughout this opinion as “the gun manufacturers” or
the “gun industry.”
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U.S.C. § 1332 (1993) (diversity of citizenship). Having reviewed the complaint, the motion to
dismiss, the scholarly briefs, arguments before this Court by all parties, and the applicable law, |
find the plaintiffs lack standing and cannot recover under any legal theory asserted. Therefore, |

am dismissing this case.

LEGAL STANDARD FOR CONSIDERING A MOTION TO DISMISS

In considering defendants’ motion to dismiss under Rule 12(b)(6) of the Federal Rules of
Civil Procedure, a court may only look to the allegations in the complaint, exhibits attached
thereto, any reasonable inferences therefrom, and matters of public rBeerBension Benefit
Guar. Corp. v. White Consol. Indus., In®98 F.2d 1192, 1196 (3d Cir.1993)arkowitz v.
Northeast Land C9906 F.2d 100, 103 (3d. Cir. 1988). The court must view the complaint in
the light most favorable to the plaintifeeTunnell v. Wiley514 F.2d 971, 975 n.6 (3d
Cir.1975);Rothman v. Specialty Care Network, |ndo. Civ. A. 00-2445, 2000 WL1470221 at
*3 (E.D. Pa. Oct. 3, 2000), and take well pleaded allegations as 8aeColburn v. Upper
Darby Township838 F.2d 663, 664-65 (3d Cir.1988). However, “a court need not credit a
complaint's ‘bald assertions’ or “legal conclusiong?&nnsylvania v. Rand Finan. CoriNo.
Civ.A.99-4209, 2000 WL 1521589 at *2 (E.D. Pa. Oct. 3, 20@@jotingMorse v. Lower
Merion Sch. Dist.132 F.3d 902, 906 (3d Cir.1997)). When no set of facts could be proven
which would guarantee a right to relief, the case must be dismisSee.Oshiver v. Levin,
Fishbein, Sedran & Berma®8 F.3d 1380, 1391 (3d Cir.1993).

A similar standard is used when ruling on a motion to dismiss for lack of stanSawy.

Warth v. Seldin422 U.S. 490, 503 (1975). A motion challenging standing implicates the
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court’s jurisdiction, and falls under the rubric of®: R.Civ. P. 12(b)(1). See Maio v. Aetna
Inc.,221 F.3d 472, 482 n.7 (3d Cir. 200@ociety Hill Towers Owners Ass'n v. Rend21l0

F.3d 168, 175 (3d Cir. 2000). The court must accept all material allegations of the complaint as
true, and construe facts in favor of the complaining pége Warth422 U.S. at 503. In

addition, a court may consider affidavits which support a finding of stand@ag.icf

THE REGULATION OF FIREARMS

Before turning to the allegations of the complaint, it may be helpful to briefly summarize
the federal and state laws regulating the sale and distribution of firearms in the United States and
in the Commonwealth of Pennsylvania. Gun manufacturers must be licensed by the federal
government in order to produce, deal, and ship firearms in interstate comn&=et8 U.S.C. §
922(a)(1) (2000). Manufacturers may only sell to licensed importers, licensed dealers, or
licensed collectorsSeel8 U.S.C. § 922(a)(2) (2000). Licensed dealers, in turn, may only sell to
those who have been cleared by the Federal Bureau of Investigations$EELB U.S.C. §

922(t)(1) (2000). The law also establishes age limits for purchasers of guns and ammunition.
Seel8 U.S.C. 8§ 922(b)(1) (2000). Additionally, licensees may not sell firearms to individuals
who are felons, drug users, inmates of mental institutions, illegal aliens, subject to domestic

restraining orders, or those convicted of crimes of domestic violSwel8 U.S.C. § 922(d)(1)-

%Plaintiffs have submitted one affidavit as an example of the type of evidence which
would be produced during discovery, which | have given due consideration.

While Warthalso mentions that a district court has the power to allow the amendment of
a complaint to repair a standing defédtarth, 422 U.S. at 501, such a course would be futile
here. Even were | to allow plaintiffs to amend their complaint, it suffers from too many legal
defects to be repairedsee Alvin v. Suzuk227 F.3d 107, 121 (3d Cir. 2000mith v. NCAA
139 F.3d 180, 190 (3d Cir.1998kVv’d on other groundss25 U.S. 459 (1999).
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(9) (2000). Those individuals are also prohibited from possessing firearms which affect
interstate commerceSeel8 U.S.C. 8§ 922(g)(1)-(9) (2000). No one is permitted to sell firearms
to a juvenile. Seel8 U.S.C. § 922(x)(1) (2000). It is also unlawful for anyone to attempt to
acquire a firearm by making a false statement.

The Pennsylvania Uniform Firearms Act supplements the federal scheest3 Pa.
CONS. STAT. ANN. 8 6101 et seq(West 2000) (“UFA”). This comprehensive statute, among
other things, enables reputable prospective dealers to obtain licenses from the police for the sale
of firearms to consumersegeUFA § 6113(a), forbids licensed dealers from violating any
provision of the UFAseeUFA § 6113(a)(1), and requires dealers to keep written records for the
sale of each firearnseeUFA § 6111, 6113(a)(2). Those seeking to purchase guns must
undergo a background check by the Pennsylvania PoSeslUFA § 6111. A sale under
circumstances intended to provide a firearm to an individual ineligible to possess it constitutes a
felony. SeeUFA § 6111(g)(2). With this background, | now turn to the allegations in the

complaint.

FACTS ALLEGED IN THE COMPLAINT

The City of Philadelphia and a number of civic organizations filed a 34-page complaint
purporting to connect gun violence in the city to the defendant gun manufacturers. The City of
Philadelphia (“City”) sues both in its sovereign and in its “individual” capacities for,
respectively, harm to its citizens and municipal costs related to gun violence. Cmpilt. at {2.
Joining Philadelphia as plaintiffs are ASPIRA, Inc., Guardian Civic League, Residents Advisory

Board, Northeast Home and School, and Philadelphia Citizens for Children and Youth. Cmplt.
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at 1913-7. [ will refer to these five organizations collectively as the “organizational plaintiffs.”
The Guardian Civic League aims “to improve relations between the Philadelphia Police
Department and minority communities, to recruit minority officers, and to work toward the
elimination of racial discrimination.” Cmpilt. at 3. ASPIRA provides educational, leadership,
and community support services for Puerto Rican and Latino youths and parents. Cmplt. at 4.
The Residents Advisory Board represents tenants who inhabit the Philadelphia Housing
Authority properties on quality of life issues. Cmplt. at 5. Northeast Home and School is a
organization for parents and students of a public high school, and Philadelphia Citizens for
Children and Youth is a child advocacy organization. Cmplt. at 116-7. The organizational
plaintiffs ostensibly sue for their own costs and on behalf of harm suffered by their members.
Cmplt. at 713-7.

The plaintiffs’ core allegation is that the defendants’ marketing and distribution schemes
are responsible for placing guns where they do damage to residents of the City. Plaintiffs allege
that the defendants know, or willfully avoid knowing, that their distribution channels allow guns
to fall into the hands of criminals and children. First, the plaintiffs allege that some individuals,
who have passed a background check by the Pennsylvania Police, lawfully purchase one or more
firearms. Cmplt. at 124. These buyers, called “straw buyers” by the plaintiffs, then resell their
weapons to felons and others unable to legally obtain or possess firearms. Cmplt. at 124-28.
The plaintiffs accuse the gun manufacturers of knowing which federally licensed dealers are
more likely to sell guns to straw buyers. Cmplt. at 131, 40. They seek to fault the gun
manufacturers for failing to monitor and supervise federal firearms licensees.

Second, the plaintiffs also allege that the defendants’ marketing schemes are designed to
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appeal to criminals. Cmplt. at 1958-59. Lastly, the plaintiffs complain that the gun industry
advertises its guns as safe or beneficial for use in the home, while the presence of guns increases
the risk of suicide and domestic violence involving firearms. Cmpilt. at 62-63. Plaintiffs’

complaint invokes negligence, negligent entrustment, and public nuisance liability.

DISCUSSION

This court finds that Pennsylvania law governs all state law claims in this actiea.
Peerless Heater Co. v. Mestek, InCiv. A. No. 98-CV-6532, 2000 U.S. Dist. LEXIS 6664, at
*34 n.13 (E.D. Pa. May 11, 2000). In order to forecast how Pennsylvania’s Supreme Court
would resolve the many unsettled questions of state law which this complaint raises, a federal
court must consider “relevant state precedents, analogous decisions, considered dicta, scholarly
works, and any other reliable data tending convincingly to show how the highest court in the state
would decide the issue at hand/farkel v. Mcindoe59 F.3d 463, 473 n.11 (3d Cir. 1995)

(quotingMcKenna v. Ortho Pharm. Corp622 F.2d 657, 663 (3d Cir. 1980)).

PHILADELPHIA |SBARRED FROM FILING SUIT UNDER THE UNIFORM FIREARMS ACT

In Pennsylvania, the Uniform Firearms Act,18.FCONS. STAT. ANN. 8 6101 et seq.
(West 1999) (“UFA”) regulates the possession and use of firearms. Pennsylvania’s Supreme
Court has found that UFA § 6120 deprives the City of Philadelphia optveer to regulate
firearms such as assault weapo&®e Ortiz v. CommonwealtB81 A.2d 152 (Pa. 1996).

Today, | hold that the UFA also deprives the City of ffmver to suen the role of parens
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patriae®

A. This lawsuit is a form of regulation barred by UFA § 6120

In 1996, the Pennsylvania Supreme Court dispatched a prior attempt by the City to
regulate firearms within its boundarieSee Ortiz v. Commonwealt81 A.2d 152 (Pa. 1996).
In Ortiz, Philadelphia and Pittsburgh attempted to enjoin the UFA’s application to municipal
regulations on assault weaporfsee idat 154. The Commonwealth Court denied their petition,
and the Pennsylvania Supreme Court affirmed, observing that Philadelphia does not have an
intrinsic right to “maintain peace on its streets through the regulation of weap&e®’idat
154, 156. As a matter of constitutional power, a home rule municipality may not exercise any
power which the General Assembly has taken away by general st&eéeid(citing PA. CONST.
art. IX, 8 2). The court further held that the regulation of firearms was particularly appropriate
for state legislation because the ownership of firearms is constitutionally protected in
PennsylvaniaSee id. Paraphrasing the state constitutional guarantee, the court concluded that
Philadelphia could not abridge the right to bear arms because that right “shall not be questioned.”
See id(quoting . CONST. art. |, § 21).

What the City cannot do by act of the City Council it now seeks to accomplish with a
lawsuit. The United States Supreme Court has recognized that the judicial process can be viewed

as the extension of a government’s regulatory power. As the court explained, “[s]tate power may

*The City asked the court to defer ruling on its standing since its co-plaintiffs have
standing to press forward with this suit. Resp. in Opp. at 95 (cRiogell v. Ridge189 F.3d
387, 404-05 (3d Cir. 1999). Because I find the City’'s co-plaintiffs lack standing asseell,
infra section I,  am compelled to evaluate the City’s ability to sue.
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be exercised as much by a jury’s application of a state rule of law in a civil lawsuit,” as by
regulation or ordinanceld. at 572 n.17;see als&eier v. American Honda Motor Co. U.S.

_, 120 S. Ct. 1913, 1925 (2000)t'| Paper Co. v. Oullette479 U.S. 481, 495 (1987)\ew

York Times v. SullivarB76 U.S. 254, 265 (1964). Similarly, the City’s instant action seeks to
control the gun industry by litigation, an end the City could not accomplish by passing an
ordinance. Under Pennsylvania law and by unequivocal Pennsylvania Supreme Court precedent,

the power to regulate firearms within the state now lies exclusively with the state legislature.

B. The lawsuit is barred by the UFA Amendment, § 6120(a.1)

A 1999 amendment to the UFA also deprives the city of the power to sue because it
specifically bars a variety of municipal suits against gun manufacturers. The UFA Amendment
provides:

(a.1) NO RIGHT OF ACTION. —

(1) No political subdivision may bring or maintain an action at law or in equity
against any firearms or ammunition manufacturer, trade association or dealer for
damages, abatement, injunctive relief or any other relief or remedy resulting from
or relating to either the lawful design or manufacture of firearms or ammunition or
the lawful marketing or sale of firearms or ammunition to the public.

(2) Nothing in this subsection shall be construed to prohibit a political subdivision
from bringing or maintaining an action against a firearms or ammunition
manufacturer or dealer for breach of contract or warranty as to firearms or
ammunition purchased by the political subdivision.

UFA § 6120(a.1) (West 1999) The statute defines “political subdivision” to include any “home

“Similar statutes have been passed in at least seventeen other Seges.g ALASKA
STAT. §09.65.155 (Michie 2000)ARIZ. REV. STAT. § 12-714 (2000); RK. STAT. ANN. 8§88 16-
105-501 (1999); OLO. REV. STAT. § 13-21-501 to 505 (2000); 5 CODEANN. § 16-11-184
(2000); House Bill 15, 2000 Ky. Acts 213ALREV. STAT. ANN. 8§ 40:1799 (West 2000); M
REV. STAT. ANN. tit. 30-A, § 2005 (West 1999); MH. CoMP. LAWS § 600.294 (2000); MNT.
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rule charter” municipality or city. UFA 8 6120(b).

1. Plain meaning

The clear meaning of the UFA Amendment prohibits home rule municipalities such as
Philadelphia from suing gun manufacturers for the production and distribution of firearms, with
limited exclusions for contract or warranty actions specified in the second parafeghF-A §
6120(a.1).

There is a presumption of legitimacy of statutes, and in its absence of an ambiguity, a
statute is to be given its plain meaning§eel PA. CONS. STAT. ANN. 8§ 1921(b) (West 1995);
Commonwealth v. Stanlgg46 A.2d 583 (Pa. 1982). The statute prohibits cities from bringing
or maintaining suits against the gun industry. The statute clearly refers to nuisance actions
because it mentions “abatement.” UFA § 6120(a.The City argues that the statute only
precludes suit for the “lawful” manufacture of firearms and permits the City’s suit because it
alleges unlawful conduct. However, the drafters of the UFA Amendment chose to withdraw

contract and warranty actions from the UFA Amendment’s ambit, UFA § 6120(a.1)(2), but left

CODEANN. § 7-1-115 (1999); Hv. REV. STAT. ANN. 8 12.107 (1999); ®.A. STAT. tit. 21, 8
1289.24a (1999); S.CCODIFIED LAWS § 21-58-2 (Michie 2000); ENN. CODE ANN. § 39-17-
1314 (1999); EX. Civ. PRAC. & REM. CODEANN. § 128.001 (West 2000); tAH CODEANN. §
78-27-64 (2000); X. CODEANN. 8§ 15.2-915.1 (Michie 2000)One court has interpreted an
analogous statute differently than this cosde Morial v. Smith & Wessp88-18578, 2000 WL
248364, at *2-3 (La. Div. Dist. Ct. Feb. 28, 2000), for reasons explained later in this opinion.

*Abatement is a remedy traditionally available in nuisance acti@egW. PAGE
KEETON, PROSSER ANDKEETON ONTHE LAW OF TORTS§ 89 at 641-42 (5th ed. 1984) (“Prosser
and Keeton”)
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no separate exclusion for suits alleging “unlawful” conductrherefore, the plain language of

the UFA Amendment bars this suit.

2. Impetus for the statute

Additional support for the application of the UFA Amendment to bar the instant action
may be drawn the rule inleydon's Case’6 Eng. Rep. 637 (Ex. 1584). According to that
venerable rule, a court’s aim in statutory interpretation is to identify the mischief and defect that
existed prior to the passing of the statute which the new law was meant to reeeyd.; Sun
Shipbuilding & Dry Dock Co. v. Unemployment Comp. Bd. of Rev&@nA.2d 254 (Pa. 1947).
The statute clearly reflects the legislature’s intention. Subject to certain explicit exceptions, it
passed a clear, unequivocal barrier to suit for all municipalities in Pennsylvania. Therefore, the

statute should be read to prevent such suits.

3. Legislative History
The City points to legislative history to support its claims that the legislature never meant
to prohibit municipal suits alleging unlawful conduct. As Judge Dalzell of this court recently
reminded us, the use of legislative history in statutory interpretation is akin to “entering a
crowded cocktail party and looking over the heads of the guests for one’s friebdS."v. Lee
82 F. Supp. 2d 384, 387 n.14 (E.D. Pa. 2000) (quo@ogroy v. Aniskoff507 U.S. 511, 519

(1993) (Scalia, J. concurring)). Even where a court may looksdr alia, the occasion and

®In any event, the gun manufacturers’ conduct is not unlawful under Pennsylvania statute
and case law. Therefore, | have no further reason to address the City’s claims on this point.
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necessity for the statute, the circumstances under which it was enacted, contemporaneous
legislative history, and legislative interpretatioaegl PA. CONS. STAT. ANN. § 1921(c);see
Borough of Glendon v. Dep't of Envt'l Resourc€63 A.2d 226 (Pa. Commw. Ct. 1992), the
remarks of an individual legislator in legislative debates represent his or her own view and are
not relevant to ascertaining the intent of the Assembly as a whw€ormick v. Columbus
Conveyer Cq.564 A.2d 907, 910 n.1 (Pa. 198%)artin v. Soblotney466 A.2d 1022, 1026 (Pa.
1983). In contrast, comments or reports of a committee or commission may guide interpretation.
Seel Pa. CoNs. STAT. ANN. 8 1939 (West 1995 atter v. Landsberg563 A.2d 146 (Pa. Super.
Ct. 1989).

The instant case provides an excellent example of why legislative history is so unreliable.
The City primarily relies on the statements of individual legislators expressing their own
opinions that the bill which became UFA Amendment permitted suits alleging unlawful conduct.
While the City can point to legislators advocating its point of view, there are others which saw
the bill differently. In fact, a review of the legislative history of the statute shows that the driving

animus behind the UFA Amendment was to prohibit this very case.

C. The UFA Amendment is Constitutional

Fearing the UFA Amendment might bar its suit, the City has also attacked the statute’s
constitutionality. The thrust of its argument is that the passage of the UFA Amendment violates
“due process” and the separation of powers between the Pennsylvania legislature and the courts.
In essence, the City claims that the enactment of the UFA Amendment in 1999 came after its

cause of action had already vested. Therefore, Philadelphia claims, the deprivation of its right to
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sue violated both the separation of powers doctrine and due process protections in the
Pennsylvania Constitution. Unfortunately, the City’s brief is a pastiche of federal and state
constitutional case law, making it difficult to tell whether they assert claims under the

Pennsylvania or federal constitution. In either event, the City’s challenge cannot succeed.

1. Federal Constitution

| will quickly dispose of the City’s challenge under the federal constitution. Cities
receive no protection under the federal constitution for actions of the state legislddurger v.
City of Pittsburgh 207 U.S. 161, 178-79 (1907). Hunter, the U.S. Supreme Court rejected an
argument that the due process clause protected a municipal entity from increased taxation as the
result of a state legislative scheme to consolidate two cities. Rather than resting on a narrow
holding, the court wrote, “Municipal corporations are political subdivisions of the State, created
as convenient agencies for exercising such of the governmental powers of the State as may be
entrusted to them.’ld. at 178. The state, then, may retake or withdraw all such powers provided
such action is consistent with the state constitution and laSee id. City of Trenton v. New
Jersey 262 U.S. 182 (1923%ee also Sch. Dist. of Philadelphia v. Pennsylvania Milk Mktg, Bd.
877 F. Supp. 245 (E.D. Pa. 1995) (holding state-created school board cannot sue another part of
the state for constitutional violation)orthwestern Sch. Dist. v. Pitteng&97 F. Supp. 975

(W.D. Pa. 1975) (same). While Philadelphia claims that the legislature could no longer abolish

The City also challenges the 1999 UFA Amendment under the “separation of powers”
doctrine. | presume the City meant to refer to the division between Pennsylvania law makers and
the courts, and not Articles | and Il of the United States Constituti®eeU.S. GONST. arts. |, 1lI
(outlining powers of Congress and the federal courts). A discussion of the separation of powers
under Pennsylvania law can be found below.
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the City entirely, the extent to which the Pennsylvania legislature may restrict Philadelphia’s

powers is best examined under state law.

2. Pennsylvania Constitution

a. Municipal power may be revoked under the Pennsylvania
Constitution

The legislature may contract the power of home rule municipalities such as Philadelphia.
Therefore, to the extent that Philadelphia could ever sue in a governmental capacity for
negligence and public nuisance, the legislature properly revoked that power. The Pennsylvania
Constitutions provides, “A municipality which has a home rule charter may exercise any power
or perform any functiomot deniecby this Constitution, by its home rule charterlyrthe
General Assemblgt any time.” FA. CONST. art. IX 8§ 2 (emphasis addedyee alsdOrtiz v.
Commonwealthe81 A.2d 152, 156 (Pa. 1996). Thus, the Constitution makes the mass of
municipal power a matter for the legislature to expand or contract. This realization must precede
any notion of municipal “rights” against the state legislature.

The City’s instant suit is, in reality, an application of power which has been primarily
entrusted to the state, and which the state may reclaim at its discretion. | have already explained
why the instant suit amounts to a regulation — a classic display of governmental pdeeer.

Geier, __ U.S.at__, 120 S. Ct. at 19281'| Paper Co, 479 U.S. at 495New York Times376
U.S. at 265. This is particularly true in this suit. The City pursues negligence and public
nuisance claims on behalf of the citizens of Philadelphia. In other words, it has admitted that one

of the bases for its negligence suit is its parens patriae power. As the U.S. Supreme Court noted:
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The concept of parens patriae is derived from the English constitutional system.
As the system developed from its feudal beginnings, the King retained certain
duties and powers, which were referred to as the “royal prerogative.” The powers
and duties were said to be exercised by the King in his capacity as “father of the
country”... In the United States, the “royal prerogative” and the “parens patriae”
function of the King passed to tt&tates

Hawaii v. Standard Oil C9.405 U.S. 251, 257 (1972) (emphasis add&@t’'| Wood Preservers
v. Commonwealth14 A.2d 37, 42-43 (Pa. 198@ommonwealth v. Phillip Morris, Inc736
A.2d 693 (Commw. Ct. 1999) (Kelley, J. dissenting) (discussing basis for suit brought by
Pennsylvania Attorney General against tobacco indugBgjim v. Smith & Wesson CorNo.

CV 990153198S, 1999 WL 1241909 at * 4-5, notes 5-6 (Conn. Super. Ct. Dec. 10, 1999).

Similarly, the public nuisance claim also seeks to exert traditional state power. The first

public nuisance suits were encroachments on the royal domain or public highBes's.

RESTATEMENT (SECOND) OF TORTSS 821B cmt. a (1979). By analogy, the right to sue for public

nuisance also passed to the states and to their surrogates. States, in turn, delegated some of the

responsibility for pursuing such claims to the citi€3eeH.G.Wo0O0D, A PRACTICAL TREATISE ON

THE LAW OF NUISANCES 770-72 (1875). Professor Wood, whom the plaintiffs described as “the

leading authority on 19th Century nuisance law,” Resp. in Opp. at 15, stated:

A municipal corporation derives all of its powers from the legislature. It may do
any act which it is authorized to do by that body, within the constitutional exercise
of its powers, and all acts that are fairly and legitimately incident to the powers
granted, but it cannot lawfully go beyond that point... The charter, and special

acts in addition thereto, if there are any, are the measure of power, and, when it
exceeds those powers, its acts are unlawful, unwarranted, and afford no protection
whatever to those acting under them. § Therefore, a municipal corporation has no
control over nuisance existing within its corporate limits except such as is
conferred upon it by its charter or by general law.

Id. at 770-71. Accordingly, the City’s suit is based on power it received from the
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Commonwealth. The legislature may properly restrict such municipal exercises of traditional
state power.See id.

The City argues that the legislature may not revoke such power at this point because
preventing the city from suing the gun industry would violate “due process” and the Pennsylvania
“separation of powers” doctrine. Primarily, the City relies®@itbson v. Commonwealth15
A.2d 80 (Pa. 1980). An examination Gibsondemonstrates why the City’s argument is infirm.

In Gibson a dam overflowed during a heavy rainstorm and flooded the downstream B&e.

id. at 81. The plaintiffs were individuals who sought to sue the Commonwealth for its negligent
supervision of a damSee id. At the time of the suit, sovereign immunity had been abolished by
the courts, and the legislature had not yet reenacted sovereign immunity by s&satel. The
legislature then passed the Political Subdivision Tort Claims Act,MZBNS. STAT. ANN. 8

5110 et seqg with a provision explicitly applying the Act to claims which arose before the statute
was enacted. The Pennsylvania Supreme Court declined to give the statute a retroactive effect,
finding that the legislature could not eliminate an individual’s rights which had accrued under
existing law. The court relied on the Due Process Clause of the Fourteenth Amendment, the
Open Courts Clause of the Pennsylvania Constitutian®NsT. art. | § 112 and the separation

of powers doctrine See idat 160-164.

However, nothing irGibsonsuggests that its rule was meant to restrict the legislature

8The Open Courts Clause provides in relevant part: “All courts shall be open; and every
man for an injury done him in his lands, goods, person, or reputation shall have remedy by due
course of law, and right and justice administered without sale, denial, or delayCdRST. art.
l, 8 11. See alsdack B. HarrisonHow Open Is Open? The Development of The Public Access
Doctrine Under State Open Court Provisiori® U.CIN. L. REv. 1307, 1312 (1992) (discussing
history of the guarantee of access to the courts from the Magna Carta through William Penn’s
incorporation of the right into Pennsylvania’s first charter in 1682 C.E.).
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when apportioning state power to municipalities. TdibsonCourt was rightly concerned about
encroachments by the legislature on judicial power in “cases of dispigteid and that [the

courts] shall administer justice ‘by the law of the land’ and ‘by due course of ldd. dt 161.

The issue here is not whether the legislature eliminateghé or remedy Rather, the question is
whether the legislature acted within its prerogative, secured by constitutional text, to restrict
Philadelphia’s parens patriae power or to reign in Philadelphia’s power to prosecute perpetrators
of public nuisance. It didSeePA. ConsT. art. IX 8 2;Ortiz v. Commonwealt{l681 A.2d 152,

156 (Pa. 1996). The City cannot limit the legislature’s power by seeking refuge in
Pennsylvania’s Bill of Rights. To expand the rights of political entities is to aggrandize their
power. See Texas Worker's Compensation Comm’n v. Bridge @ S.W. 2d 411, 414 (Tex.
App. 1995) (cities cannot use the sword of due process of law and other provisions of a state
constitution’s Bill of Rights to invalidate the laws that govern them).

The legislature’s action accords with other cases in which municipalities have filed suit
against the gun industry. IBanim v. Smith & Wesson CariNo. CV 990153198S, 1999 WL
1241909 (Conn. Super. Ct. Dec. 10, 1999), a court dismissed such a suit finding that the
municipality had no statutory or common law authority to recover expendit@8es.idat *5-6.

The court reasoned that when deciding whether a municipality has statutory authority for a
certain action, one first looks for statutory authority to justify the city’s actiSee idat *6.

The only court to conclude that the state lacks the authority to abrogate a city’s suit
against the gun industry did so pursuant to the vagaries of that state’s constitutional dddene.
Morial v. Smith & Wessarf8-18578, 2000 WL 248364, at *2-3 (La. Civ. Dist. Ct. Feb. 28,

2000). Louisiana’s high court had ruled that the Home Rule provision in its state constitution
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required the city’s powers to be broadly construed, and preserved any powers the ci§eead.
id. (citing Francis v. Morial 455 So0.2d 1168 (La. 1984)). Accordingly, the state of Louisiana
could not revoke a home rule charter functi®ee id The Louisiana legislature may not be able
to abrogate municipal power, bA. CONST. art. IX 82 explicitly grants the Pennsylvania

legislature that ability.

b. The City had no “accrued” causes of action for negligence or
public nuisance

In addition, the Pennsylvania constitution only prohibits the abolition of causes of action
which have “accrued” under state laBee Gibso415 A.2d at 161. As | shall explain in more
detail below,nfra sections V-V, the facts here do not create a claim for public nuisance or
negligence. Accordingly, the 1999 UFA Amendment did not abolish an existing cause of action

when it prohibited the City from suing the gun manufacturers.

D. Municipal Cost Recovery Rule

The City has also argued that in addition to suing in its governmental capacity to abate a
public nuisance, it seeks reimbursement for direct harm related to gun violence. Complt. at Y2,
79. In patrticular, the City seeks reimbursement for:

public funds expended for prevention and limitation of access to handguns by

persons intent on crime or prohibited to purchase or possess [them] under

Pennsylvania or federal law; the costs or responding to resulting incidents of

handgun violence and crime; the costs of dealing with resulting deaths and

injuries’ and the costs of the resulting, substantially enlarged criminal justice

administration.

Cmplt. at §79.
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Recovery on this basis would be barred by the municipal cost recoveryQitieof
Pittsburgh v. Equitable Gas C®b12 A.2d 83, 84 (Pa. Commw. Ct. 1986) (“Equitable Gas”);
City of Flagstaff v. Atchison, Topeka & Santa Fe Railway,C&9 F.2d 322 (9th Cir. 1983).
Pennsylvania’s Commonwealth Court specifically stated, “The cost of public services for
protection from a safety hazard is to be borne by the public as a whole, not assessed against a
tortfeasor whose negligence creates the need for the sertégaitable Gas, 512 A.2d at 84. At
least three courts have already held that the municipal cost recovery rule bars cities’ suits against
the gun industrySee, e.g.City of Cincinnati v. Beretta U.S.A. CargNo. C-990729, 2000 WL
1133078, at *9-10 (Ohio Ct. App. Aug. 11, 200@Penelas v. Arms Tech., IndNo. 99-1941 CA-
06, 1999 WL 1204353, *2 (Fla. Cir. Ct. Dec. 13, 199@anim v. Smith & Wesson CorNo.
CV 990153198S, 1999 WL 1241909, at *4 n.6 (Conn. Super Ct. Dec. 10, 1¥3¥9%Is0Anne
Giddings Kimball,Municipal Firearm Litigation: Ill Conceived from Any Angl82 CoNN. L.
REv. 1277, 1296-1301 (2000) (discussing how municipal suits against gun manufacturers are
barred from recovering usual costs of policing cities). The City made no argument against the
applicability of the municipal cost recovery rule to its negligence claim, nor could it. The City
routinely provides police and law enforcement to protect its citizens from criminals who use guns
and some health services to victims of youth firearm violence. These unquestionably are
municipal costs which cannot be recovered.

Instead, the City restricted its argument around the municipal cost recovery rule to its
public nuisance claim, asserting that the rule is inapplicable in such suits. The City cannot have
it both ways: if it sues in its governmental capacity, it is prevented from doing so by the

legislature. If it sues for costs it has itself incurred due to gun violence, the action is barred under
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the municipal cost recovery rule.

II. T HE ORGANIZATIONAL PLAINTIFFS LACK STANDING °

As a threshold question, a federal court must rule on whether a plaintiff has standing to
sue. See Warth v. Seldjid22 U.S. 490, 498 (1975). Because the U.S. Constitution restricts
federal court jurisdiction to actual cases and controversies, a plaintiff must have standing for a
court to have the power to entertain the si8ee id(citing U.S.CoNsT. art. lll). In addition,
jurisdiction should not be exercised when the asserted harm is a grievance shared in substantially
equal measure by all of a large class of citize8ge idat 499. A plaintiff cannot rest its claim
to relief on harm done to third partieSee id. Standing and other jurisdictional limits are
important because they demarcate the boundaries between the judiciary and the other political
bodies:

Without such limitations — closely related to Art. Ill concerns but essentially

matters of judicial self-governance — the courts would be called upon to decide

abstract questions of wide public significance even though other governmental

institutions may be more competent to address the questions and even though

judicial intervention may be unnecessary to protect individual rights.
Id. at 500. The standing requirement forces courts to look at whether a person in the plaintiff's

position has a right to judicial reliefSee id.

Organizations or associations may only have standing to redress injury to the organization

°At this point, | am addressing the organizational plaintiff's Article lll standing pursuant
to FED. R.Civ. P. 12(b)(1). The plaintiffs’ failure to state a cause of action because of a lack of
“standing” under the remoteness doctrine will be discussid, section IV.B.1. SeeMaio v.
Aetna Inc.221 F.3d 472, 482 n.7 (3d Cir. 2000) (compiling cases; distinguishing between
dismissal pursuant to 12(b)(1) for lack of constitutional standing and dismissal pursuant to
12(b)(6) for lack of standing under RICO or antitrust law).
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itself or for wrongs done to its memberSee Warth422 U.S. at 511. An organization has
“associational standing,” or the right to sue on behalf of its members, when: (a) the
organization’s members would have standing to sue in their own right; (b) the interests it seeks to
vindicate are germane to the organization’s purpose; (c) neither the claim nor the relief sought
requires the participation of individual memberSee Hunt v. Washington Apple Adver.

Comm'n 432 U.S. 333, 344 (1977Rublic Interest Research Group of New Jersey, Inc.
Magnesium Elektron, Inc123 F.3d 111, 119 (3d Cir. 1997) (“M.E.I."RPublic Interest Research

Group of New Jersey, Inc. v. Powell-Duffryn Terminals, 1843 F.2d 64, 70 (3d Cir. 1991).

A. The organizational plaintiffs lack standing

The organizational plaintiffs and their memb@isave standing if they pass a tripartite
test devised by the U.S. Supreme Court:

[T]o satisfy Article lll's standing requirements, a plaintiff must show (1) it has

suffered an "injury in fact” that is (a) concrete and particularized and (b) actual or

imminent, not conjectural or hypothetical; (2) the injury is fairly traceable to the

challenged action of the defendant; and (3) it is likely, as opposed to merely

speculative, that the injury will be redressed by a favorable decision.

Friends of the Earth v. Laidlaw Envt'l Serys _ U.S. ;120 S. Ct. 693, 704 (2000) (“Laidlaw

Environmental Services”);ujan v. Defenders of Wild Lif&04 U.S. 555, 560 (1992) (citations

For the purposes of associational standing, an organization’s members include those
individuals which possess “indicia of membershipl’E.l., 123 F.3d at 119 (citinglunt, 432
U.S. at 344. Non-members possess indicia of membership if they possess a franchise in the
choice of the organization’s board, are qualified to serve on the board, and finance its activities.
Hunt, 432 U.S. at 349.E.1, 123 F.3d at 119 riends of the Earth v. Chevron Chem. Cb29
F.3d 826 (5th Cir. 1997)Here, the organizational plaintiffs claim to represent the interests of a
select number of police officers, Latino youth and parents, public housing councils, as well as
students and parents of Northeast High School. Anyone served by these groups would possess
sufficient indicia of membershipM.E.I. at 119.
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omitted);Valley Forge Christian College v. Americans United for the Separation of Church and
State,454 U.S. 464, 472 (198ZFair Hous. Council v. Main Line Time441 F.3d 439, 441 (3d
Cir. 1998).

For the purposes of this opinion, plaintiffs have satisfied the first and third prongs of
Laidlaw Environmental Services that they have alleged an injury in fact which could
(potentially) be redressed with a favorable decision. However, they cannot establish the ‘fair
traceability’ or causal nexus between the defendants’ conduct and their alleged injuries necessary
to have standing in their own right or on behalf of their memb8es Laidlaw Envt’l Svcs.
U.S.at__,120S. Ct. at 704. “Fair traceability,” the second prong of the standing testlaw
Envt’l Svcs, requires a “substantial likelihood” that the defendant’s conduct caused injury to the
plaintiff. Powell Duffryn 913 F.2d at 71-72 (citin@uke Power Co. v. Carolina Envt’l| Study
Group, Inc, 438 U.S. 59 (1978). It has been said that the plaintiffs need not show causation to a
scientific certainty or to the satisfaction of tort-law causation stand&®de.id. Thus, inPowell
Duffryn, the Third Circuit found that an environmental group whose members used a riverside
park had standing to sue a company which leaked chemicals into the river ups8earRowell
Duffryn, 913 F.2d at 72. The chemicals flowed without interruption, albeit by a circuitous route,
from the Powell Duffryn plant to the plaintiff's localeSee id.No third parties were alleged to
have facilitated or exacerbated the harm, making a finding of standing appropriate. This follows
the Supreme Court: the harm to the plaintiff cannot be the “result [of] independent action of
some third party not before the courtl’ujan, 504 U.S. at 560.

There is a tempting parallel between standing for environmental tort victims and the

justiciability of the current case decrying gun manufacturers’s distribution practices. In both, a
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defendant places a potentially harmful commodity into a “stream” — one literal, the other of
commerce.

This superficial analogy ends at the very start. Polluters violate the law as soon as their
toxins enter a waterwaySee M.E.|.913 F.2d at 68Powell-Duffryn 123 F.3d at 114. Onceina
watercourse, toxins move downstream by force of nature. The human role ends with the act of
pollution. Here, in contrast, the gun manufacturers’ products lawfully enter into the stream of
commerce. lllegal conduct and harm to the plaintiffs only occurs because of several intervening
actions by independent individuals: the federally licensed dealer must sell the gun; the straw
buyer must resell it; the criminal must use it. None of these are natural consequences of the gun
manufacturers’ distribution scheme.

It is also disturbing that the organizational plaintiffs argue that they may sue for the costs
of educational sessions and other programs which they run to counteract gun violence. By this
logic, any social action organization may confer standing upon itself by voluntarily spending
money on the social problem of its choice. Analogously, the environmentalist grauygan
would have standing to protest the endangerment of wildlife in Sri Lanka simply by running
programs to preserve foreign fauna. This would be a novel and vast expansion of associational
liability for which plaintiffs have advanced no precedential support. It also contradicts the
prudential concern behind the standing doctrine that courts not become vehicles for the

advancement of ideological and academic agen8ag Warth422 U.S. at 500.

B. Germaneness

Each of the organizational plaintiffs has alleged that its members are harmed by gun
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violence in Philadelphia. See Cmplt. at 1 3-7. While the point is arguable, I find that the
plaintiffs have sufficiently alleged a goal “germane to [its organizational] purpadarit, 432

U.S. at 344.

C. Participation of individual members

To the extent that the members of the organizational plaintiffs actually have sustained
damages, those members are the proper plaintiffs in a suit for monetary compensation. This
action cannot proceed in their absence. Courts give considerable leeway in allowing an
organization to seek an injunction on behalf of its members, because the equitable remedy will
inure to all members of the groupVarth v. Seldin422 U.S. 490, 515 (1975). However, a suit
for damages differs significantly because:

The damages claims are not common to the entire membership, nor shared by all

in equal degree. To the contrary, whatever injury may have been suffered is

peculiar to the individual member concerned, and both the fact and extent of

injury would require individualized proof. Thus, to obtain relief, each member of

[the plaintiff association] who claims injury as a result of [defendants’] practices

must be a party to the suit, and the [plaintiff association] has no standing to claim

damages on his behalf.

Id. at 515.

None of the plaintiffs are individual members of the organizatidngo date, the

“The court notes that the instant suit was in contemplation for at least eighteen months
before the plaintiffs filed the instant complairnbeeCraig R. McCoy & Clea Benson,
Philadelphia Mayor Prepares to Sue Gun Industry for Cost of VioleRegA . INQUIRER, Jan. 9,
1998, available at LEXIS, News Library, Philadelphia Inquirer File. Plaintiffs had ample time to
research possible individual plaintiffs for the lawsuit, but evidently chose not to add them as
plaintiffs. In any event, it is difficult to see how resolution of the present case would preclude
possible future claims by individuals against appropriate individual defend&ets CoreStates
Bank, N.A. v. Huls America, Incl76 F.3d 187, 194 (3d Cir. 1999) (requiring participation of the
same parties or their privies for application of claim preclusion).
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plaintiffs have not filed a motion to join any individuals as new plaintiffs, nor does the docket
reflect that anyone has tried to intervene.
Thus, I am compelled to dismiss the plaintiffs’ claims for lack of standing because of

their failure to satisfy all three necessary elements of associational standing enunci&@tathin

lll. R OLEOFA TRIAL COURT IN DEVELOPING NEW L AW

Even assuming, for present purposes, that the City could sue and that the organizational
plaintiffs do have standing, they still could not prevail in this action as a matter oflaw.lend
credence to their novel legal theories, plaintiffs categorize their claims for negligence and public
nuisance as traditional state causes of action. But current negligence and public nuisance law are
not nearly as malleable as they suggest. Trial courts should be circumspect before creating
rightsex nihila Judge Learned Hand once observed, it is not “desirable for a lower court to
embrace the exhilarating opportunity of anticipating a doctrine which may be in the womb of
time but whose birth is distantSpector Motor Service, Inc. v. WalsiB89 F.2d 809, 823 (2d Cir.

1943) (Hand, J., dissenting).

V. THE PLAINTIFFS HAVE FAILED TO STATE A CLAIM GROUNDED |IN NEGLIGENCE OR
NEGLIGENT ENTRUSTMENT

12 retain jurisdiction over the City’s claims for public nuisance or negligence. Above, |
rejected the City’s constitutional challenge, in part, because they had no accrued causes of action.
See supraection I.C.2. | now explain why there is no nuisance or negligence claim against the
defendants.
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Plaintiffs have also failed to allege sufficient facts to make a claim for negligence. The
elements of a negligence claim include: a legal duty, a breach of that duty, a causal relationship
between the defendant’s negligence and plaintiff's injuries, and dam&gesMartin v. Evans
711 A.2d 458, 461 (Pa. 199&8)lorena v. S. Hills Health Sys462 A.2d 680 (Pa. 1983). For the
reasons outlined below, no legal duty exists upon these defendants to protect citizens from the
deliberate and unlawful use of their products. In addition, the lack of proximate cause bars

recovery as a matter of law.

A. Lack of Legal Duty
1. Negligence

Foremost among the requirements for a negligence tort is the requirement that the
defendant owe a legally recognized duty of care to the plainBife Althaus v. Coheid56 A.2d
1166, 1168 (Pa. 2000%ibbs v. Ernst 647 A.2d 882, 890 (Pa. 1994). The question of whether
or not gun manufacturers have a legal duty to cities and to individual victims of gun violence
inflicted by a non-defective weapon has generated a great debate among various courts. In a
recent case before the Pennsylvania Supreme Court, a person injured by a non-defective firearm
sought to impose liability on manufacturer of that gun, but the court declined to address the issue
of liability on appeal. See Haines v. Raven Am&10 A.2d 367, 369 n.1 (Pa. 1994). No reported
decision by a Pennsylvania court directly discusses whether liability would arise from these facts.

Most courts which have considered this issue have concluded that no duty &asts.
First Commercial Trust Co. v. Colt’s Mfg. Cal7 F.3d 1081 (8th Cir. 1996Bubalo v. Navegar,

Inc., No. 96C3664, 1997 U.S. Dist. LEXIS 8551, *25-26 (N.D. Ill. June 13, 1997) (“Bubalo I”)
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modified in part byBubalo v. Navegar, IncNo. 96C3662, 1998 U.S. Dist. LEXIS 3598 (N.D.
lll. 1998) (“Bubalo 1I"); Patterson v. Rohm Gesellschaft, 0808 F. Supp. 1206 (N.D. Tex.
1985);Riordan v. Int'l Armament Corp477 N.E.2d 1293, 1295 (lll. App. Ct. 1985) (citing
Linton v. Smith & Wessod69 N.E.2d 339 (lll. App. Ct. 1984Archer v. Arms Tech., IncNo.
99-912658 (Mich. Cir. Ct. filed May 16, 2000) (slip opGity of Cincinnati v. Beretta U.S.A.
Corp., No. C-990729, 2000 WL 1133078, at *9-10 (Ohio Ct. App. Aug. 11, 20@)t see
Hamilton v. Accu-TeKnc., 62 F. Supp. 2d 802, 825 (E.D.N.Y. 1999) (currently certified to New
York Court of Appeals)Merrill v. Navegar, Inc.,75 Cal. App. 4th 500 (199%uperseded by
grant of petition for review®91 P.2d 755 (Cal. 2000§ity of Boston v. Smith and Wesson Corp
No. 1999-02590 (Mass. Super. Ct. filed July 13, 2000) (slip op.).

In Pennsylvania, whether a duty exists is a matter of |Alhaus 756 A.2d at 1169.
The Supreme Court of Pennsylvania has recently set forth a five factor test to determine whether
sound policy dictates that a particular plaintiff is entitled to protection, including: “(1) the
relationship between the parties; (2) the social utility of the actor's conduct; (3) the nature of the
risk imposed and foreseeability of the harm incurred; (4) the consequences of imposing a duty

upon the actor; (5) and the overall public interest in the proposed solutldn.”

a. Relationship between the parties
Here, the lack of a relationship between the parties militates against finding a legal duty
of care. See Althaus756 A.2d at 1169-70. The defendant gun manufacturers share only the
most tenuous relationship with the city or the organizational plaintiffs. According to the

allegations of the complaint, the defendants are several steps removed from any contact with the
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plaintiffs: the defendants ship their legal products to distributors who sell them to federal firearm
licensees. In turn, the licensees may sell them to otherwise legal purchasers who independently
commit crimes or unlawfully sell to others who commit shootings. Complt. at 1131-60. The

City and the organizational plaintiffs only have standing to sue (if at all) by stepping into the

shoes of victims, or by paying for response and support services on their behalf.

b. Social utility

The plaintiffs argue that the social value of defendants’ legal distribution of firearms is
undercut by the harm done to city residents. For this contention, plaintiffs rely primarily on
Suchomajcz v. Hummel Chem. Ca24 F.2d 19 (3d Cir. 1975). I8uchomajczthe Third Circuit
found the defendant, although making legal sales, was alleged to have actually known of illegal
resales by its vendee and several court injunctions against the vendee forbidding those resales.
See id23-25. In that situation, the Third Circuit found the social utility of the defendant
manufacturer’s sales was undercut by the vendees’ known illegal sséesidat 25. Therefore,
the court impressed a legal duty upon the manufacturer toward third parties injured as a result of
the firecrackers it soldSee idat 25. Here, in contrast, more than 99% of the gun maker’s
vendees transact their business lawfully and do not routinely sell guns to “straw buyers.”

Indeed, public policy would seem to be opposed to a duty on gun manufacturers to police
the federally licensed firearms dealers. When given the opportunity, the legislature has refused
to extend liability into the area which the City propos&eel8 PA. CONS. STAT. ANN. §

6120(a.1) (West 1999). In addition, the gun industry is already under heavy regulation and a

carefully calibrated statutory scheme at the federal and state |e€setd.8 U.S.C. § 92kt seq
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(2000) (establishing licensing system and other regulations for interstate firearms sales); 27
C.F.R. 8178-179; 18/ CONsS. STAT. ANN. 8§ 6101et seq (West 1999) (Pennsylvania Uniform
Firearms Act). In particular, Pennsylvania makes it a felony to directly sell guns to a specified
group of prohibited purchaser§&ee idat 8 6125. Thus, Congress and the Pennsylvania
legislature has already made its determination of which firearms transactions it deems socially
useful.

In urging the court to recognize a duty, the plaintiffs, at oral argument, analogized the
current case to dram shop suits. Trans. Oral Arg. at 57. Plaintiffs assert that just as the licensed
barkeep who provides alcohol to the visibly drunk may be found liable, so too gun manufacturers
should be held accountable for providing weapons to dealers who they ‘know’ will resell the
guns. The analogy fails for a simple reason: dram shop liability was established by statute, not
by the courts.Seed47 P.S. § 4-497 (West 1997) (establishing and defining scope of liability of
licensed alcohol vendors3ee alsalason G. Bates, Recent Decision, 3@DL. Rev. 793, 797
(1995).

C. Harm and Foreseeability®

Forseeability cannot be based on speculation upon future actions of individual purchasers
of firearms from legally licensed independent dealers not employed by the defendants herein.
Compare Novak v. Jeannette Dist. Mem’l| Ho€®0 A.2d 616, 618 (Pa. Super. Ct. 1991)

(holding that foreseeability of harm must be based on more than mere speculation). In addition,

BWhile the degree of harm which the plaintiffs allege weighs toward imposing the duty,
this factor may be outweighed by the lack of foreseeability of that haktthaus 756 A.2d at
1166. Therefore, the court will concentrate its analysis on the foreseeability component of this
factor.
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“when the consequence of the negligent act is no longgsonablyforeseeable, the passage of

time and the span of distance mandate a cut-off point for liabiliBtdwn v. Philadelphia

College of Osteopathic Med760 A.2d 863, 869 (Pa. Super. Ct. 2000) (emphasis supplied;

internal quotes omitted). The Pennsylvania Supreme Court recently refused to enlarge the scope
of foreseeability in another context, explaining:

Yes, one can reason in so many instances that an extension of liability is merely a

small step flowing naturally and logically from the existing case law. Yet each

seemingly small step, over time, leads to an ever proliferating number of small

steps that add up to huge leaps in terms of extension of liability. At some point it

must stop and | would draw the line in this area of the law with what is expressed

by the court in this case — no further.

Estate of Witthoeft v. Kiskaddpi33 A.2d 623, 630 (Pa. 1999) (quotiEgnerich v. Philadelphia
Ctr. for Human Dev., Inc.720 A.2d 1032, 1045 (Pa. 1998) (Flaherty, C.J. concurring)).

Thus, Pennsylvania courts have taken a restrictive approach to imposing liability upon
defendants who are absent at the time of the actual injury where other adults are present who
could have acted responsibly to prevent the harm. For instanbisyiman v. SoutteR05 A.2d
685 (Pa. Super. Ct. 1964), the court found no duty on the part of a gun owner whose adult son
used the gun to shoot a person in the arm, despite evidence in the record that the gun wielder was
“irresponsible” and had previously taken the weapon out and used it. The Superior Court found
no evidence indicating the adult son would misuse the weapl@yman 205 A.2d at 687.

Specifically, it found the defendant allegedly in control of the weapon did not know “[the
shooter] intended or was likely to use the gun in such a manner as to create an unreasonable risk

of harm to others.”ld. Therefore, it concluded, the defendant owed no duty to the gunshot victim

and reversed a verdict in the plaintiff's favogee id.
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In a similar vein, the Superior Court recently limited the liability for a mother whose son

was in the custody of his father when their son shot another child with an aiSgenJ.H. v.

Pellak 2000 PA Super. 375 (Pa. Super. Ct. Dec. 6, 2000)1.Hh, a child shot another child

with an air gun while in the custody of his fatheBee idat §2. The injured child sued his

assailant’s mother, although she did not have custodial control over her son at the time of the
shooting. See idat 5. The Superior Court held the non-custodial mother was not liable,
reasoning that she had no reason to know of the need to exercise control her child and lacked the
ability and opportunity to exercise parental contrSkee idat 12. The court pointed to the

fathers actions: he had purchased the air gun and gave his son permission tSeseidat I

13.

In so holding, the Superior Court distinguishéay v. Smith685 A.2d 169 (Pa. Super.

Ct. 1996), where another child injured a person by shooting an air giith.at 115. The court
found that both of the parents kKrey had the opportunity to intervene and prevent the
unsupervised use of the air gun by their son, whereas the motét.ineither knew of the air
gun nor was she in a position to prevent her child from usin&ée id.

The logic ofNeymarandJ.H. extend to the instant dispute. The gun manufacturers
supply their products to adult, independent federally licensed firearms dealers. The defendants
are not in control of the guns at the time they are misused, nor do they control the independent
firearms dealers. The City’'s sole allegation of control: that the gun manufacturer do not adopt
policies which would place restrictions on the activities of the federally licensed firearms dealers,
seeCmplt. at 117, is a form of control which neither tNeymamor J.H. court adopted. Indeed,

the defendant mother ihH. maintained a close, familial relationship with the shooter —a much
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closer relationship than that alleged between the gun manufacturers and straw purchasers and
criminals. Similarly, the knowledge of potential misuse cannot be implicated to the gun
manufacturers as a matter of law.

The cases which the City cites in support are distinguishable. In each, the defendant had
immediateknowledge of impending misuse of their product.Klnhns the grandfather left a
loaded pistol in his dresser draw&ee Kuhns v. Brugget35 A.2d 395, 399 (Pa. 1957). One of
his grandchildren found the pistol, and, while playing with the gun, shot his cousin in the spinal
cord. See idat 399. The court sustained a jury verdict, finding the grandfather could be liable.
See idat 403. While the court did say that the grandfather owed an extraordinary duty of care, it
limited it to those particular circumstances, where the grandfather left a loaded gun in the house
where children could have access to it, and where the defendant knew the children knew of the
gun’s existenceSee idat 403.

In another case which plaintiffs cite, the defendant manufacturer supplied fireworks to a
company and was alleged to have known that its buyer had illegally sold fireworks assembly kits
and in violation of federal court injunctionSSuchomajczs24 F.2d at 23. The Third Circuit
found that the plaintiff had alleged sufficient facts to survive summary judgment, explicitly

relying on the specific knowledge which the fireworks manufacturer posseSssdidat 23, 25.

Lastly, the plaintiffs rely on a case in which negligence was not at if3wect Sales Co.
v. U.S, 319 U.S. 703. IMirect SalesThe U.S. Supreme Court upheld a conspiracy conviction
against a corporation which supplied morphine tablets to a pharmacist who illegally dispensed

them. Id.at 706-07. The manufacturer, who sold narcotics to pharmacists via mail order, was

Page 33 of 56



informed by the FBI that it was being used as a source for convicted physicians, and the FBI had
made repeated recommendations to decrease potential illegal distriblatia.707.

The defendant iDirect Saleswvas not prosecuted for every shipment of morphine which
it sold to a convicted felon, nor was every mail order drug company being prosecuted. Rather,
the government prosecuted one particular company for sales to one particular buyer after the FBI
had notified it that its direct customers were illegally reselling their product, and the FBI had
recommended a course of conduct to abate that possilbi8ie Direct Sale819 U.S. at 703.
The manufacturer actually modified its sales practices to evade the restrictions the government
sought to imposeSee id.

The facts of those cases are materially different than the facts which the court faces here.
First, the distribution scheme is not only lawful, it is prescribed by statute. Gun manufacturers
lawfully ship their guns to independent federally licensed distributors and dealers. Only then do
a small fraction of those independent dealers then resell those weapons to individuals unable to
lawfully possess firearms. Cmplt. 27(a). Furthermore, the gun manufacturers are not alleged to
have deliberately sought to defeat law enforcement recommendations to prevent illegal sales.

The actual injuries to the plaintiffs are too speculative, and too separated by distance and
time from any conduct of the defendants. Accordingly, the defendant gun manufacturers cannot

be said to have foreseen that their weapons would be illegally sold and used in crimes.

d. Consequences to defendants
Among the factors to be considered for the imposition of a legal duty is the potential

adverse consequences to the defendant. Here, the defendant would be forced to incur greater
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costs to pay for monitoring the distribution of firearms. Because increased costs to the defendant
is standard in any tort action, this factor would weigh in favor of the imposition of a duty.

However, as seen herein, this factor is outweighed by the other four.

e. Overall public interest in proposed solution

The City’s proposed solution would not serve the public interest. There may be a great
deal of public support for placing the financial burden for gun violence in Philadelphia upon the
gun industry. But the court must focus on the narrower issue presented here: industry-wide
liability for every gunshot wound in the city which can be ‘reasonably’ attributed (in part) to the
defendants’ distribution and sales practices. Plaintiffs’ proposed solution sweeps too broadly.

The court’s refusal to adopt a new legal duty does not foreclose the possibility that
alternative suits might succeedlthaus v. Cohen756 A.2d 1166, 1171. Individual plaintiffs
victimized by guns in inappropriate hands may still sue their shooters. Perhaps they might even
sue the dealer who sold the shooter his or her weapon. The City may still sue (and the Di